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Counterclanmont The | 'per Dech Company, a Nevady corperalion

r
1

|| Markenng, Ine, wand Konmmi Dhgial urertainment, Ine. and Does | through 10

) !i{u:.a“uctiwf}-', “Counterdefendants™ oy “Ronami™y, alleges as follow o
|

S JURISBICTION AND VENLE

fy "I i Fhis Court has jurfsdiction oyer the subject matter ol this aclion by

. |
F

reason of 28 TLS.C0 8 1332 in that the parties are citizens of ditforent states aned the
b f|zmmunl N controversy exceeds ST3000, exclusive of interest and costs,
v, Ag The Coort has persomal jurisdiction oy er Counterdeiendanty hy virtue

|
HO [of their presence in this Tudteial district, their substantiyl coniicts and business in

1 s judicial district and bucitise, among other things, of Konami's initiation ot
2 || action i this distrivt,

I3 i[[ 3. O or ahout December 1, 200y PLIRtIY U DO NV initated an actiog
I | incthe United States Phstrict Court fur the Phistrict of Nesada, Case No, RSIP: . TN

5737 ROHIGW), vaptioned The Upper Deck Company v Konamj Marketing, the.

trademarkattorney.com

Q16 Land Konami Digjtal Intenainment, Ine. (*Nevida ACton™L Fhe subject matter of
= . . . : . o
this coumterelaim is the Sile as the subject imutter of the Sevada Action. Maintitr

-1

contends and alleges that venue for this vountereLiim is more appropriate in the

w

|

| - - " ' - . - -
;1 ¥ | Nevada Action and in this dauenion s that this countereliim heed not be uwround in
OO {this action as a compulsory cowmerelaim hecause (e subjeet matter ol this claim i«
T {already the subject of Plaintitty complunt i tie Nevady Action, However, the

2 | Nevadi Action is the subject of rending and as vet undecided IMGLON T disiisy
| : ;

40—)2
83 |I oF alternatively change «enge by the defendants, Plaintitr fles this counterchim ay
j:_-l II dPreCcautionary matter in the o ent Konami’s motion is sranted mothe Nes ady

25 I Action, m whole or in partcund m the event ihisg cotnterclatng is for any reison

26 ;| deerned to be g compulsory counterelaim in this matter. Inthe event Konmni's

27 |.|. pereding motion is denied. and in any other appropriste contest. L NV resers os

I - . .
g !| s rights to pursue the Not welit Action,

.| [BLALS VLI W LW

N JCCountereliman™ ar L NV for s Counterelaim against defendants Komnaung
|
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L

district and beecuse ol Konami™s initiation of this action in this district.

gl THE PARTIES

3t 5. Counterclabmant UDC NV s o corporation doly orwanized and in L0
O fstanding wder the laws ot the Stge of Nevada, [0 Ny principal place of

/ i| business is now and at all e refevant hereto was, in Clark County, State of

! : Nevada,

0 " {, LTI NV 35 informued and belieyves and based therean alleges

1) ;I('ntmtm'-:.fuli:nd;am K onamg Marketg, Inc ("KMI™y iy o corporaiton organizod and

eXisting under Hie faws of the State of Caltfornian. UDC NV s further informed and

| 2rbelicves and bascd thereon allepes that atall thnes reley ang hercto, KMS principal

13 | place of business was | J00 Bridge Parkway in Rudwood Ciey, Calitornia,

[
|

{ ounterde fedant Konan Dieital Entertaimnent, e, CRDE"YVis o corporition

7. VIO NV s informed and belios os and hased thereon allepes

-—

fr

rademarkattorney.com

QL {~,. Torgameed and ummg wnder the Taws of the State ol [inois, UIXC NV s turther
I

; L7y intormed and believes and based thercon alleges that at all tmes relevant hereto,

gl & | ' RIS prineipal place of business wis 2381 Koseerans Avenne. Suite 200 4 Fi

W

|4 | Segtndo, Calitornia,

|
%u FACTUAL BACKGROUND

! e Yu-Gi-OR! Prading Card Gane CYu-Gi-Oh!y s g collectible iriding
4(7)22 beard game based upon g popular Fypanese anime and manga franchise which i< o
. &
|
Qs | Hnmiensely succe syl slobal briud extending into rumerous commere ol ITrarkats,
T
.

24 neluding without Timittion, televi IS1on shows, movies, video £2ames and tov s,

23 I'I CIO NV s Grdormed s belie es, and nused thereon allepes, that Konami ow s the

26 |'|' Beense lor Yu-Gi-Oh! trading cards and video LTI

g g3 I or araund April 2002, The Lpper D eck Campany 11L.C 40

I III FCT and KN entered into o ) Cler of Intent tthe 2002 104 o provide DO

|
i -+, Plamtit? contends and aleges that venue for this counterelanm is ar feast |
2 permissible pursiant 1o 28 U8 § 391 because Konami is a residen of this
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i
|
] !.|I.1,li' with exclusiv e distribution Hehis reluted o Yu-Gi-On ) Subseqguently, wd

= eonsistent with the terms of the 2002 O on or about Getober 1, 2003, UC L ¢
3 | atd KM entered Snto a written Distribution Agreement tor UDC LLC (0 beeome

4 Hhe exclusive distributor ol KMUs Tieensed product, Yot i certain erritortes
5 Imcluding, without Himitation, North America, Guam, Mexico, Spain., Portagal,

f I Oceaniacand the countries of Central and South America (1he “Terriory 7y

7 | Attached hereto as Kxhibit 1 s 3 true and carrect copy ot the Octoher 1 2003

¥ i Drisiribietion Agreement (withowt exhibis),

9| 1) Subsequent w the execution of the exelusive Distribution Agrecment,
1) | UIDC LEC and 110 NV entered into an agreement that transferred and assigned all
contractuad rights and obligations of whitever Kind und naure pursuant o e

2 ! Distribution Agreement from LDCTLC 0 UDOC NV, KM Was aware of the

B3 passignment of the exclusive Distribution Agreement from UDC LLC o UDC NY

N

und consented W the same in w riving, verbally und Ly and through the course of ity

[ conduct.

L

trademarkattorney.com

Ap

PL UiDC NVY G informed and Believes, and bused thereon alleges, that in or

! . iz 1 - . . .
(abont October 2005, KM and K1DI: mereed and entered into an agrecment m which

W.

| KA transterred and assigned af] ol s riehts atd obipations under the exclusive

W

Bt 0 I Edestribalion Apgrecment te K1

%i} | 12, Onooraboat September 3 2000, UDC NV and KM entered inte

ol | written Letter of nten| Agreement (CLOIT tor L3O NV to be the exclusive

2 pdstribator of Yu-Gi-Oh?! in the Ferritory. The LOL by ity tenms, superseded Tl

prior and. or cenlemporimeous oral or writen SBTCCINCHLS, representations. aind

il undersiandings™ between the parties. . anong its many twerms, the LOL provided that

25! “theloth panies understand and agree that the preparation and CXCCOUON of 1 formal

26| distribution agreement | iy regured. containing the terins set foph incthes O and
I S

! I N ' ._ o -.-" . . - . . -
w1 Same ol the areas within the Territory were added atter the et agreement was
i| criered inta betw een the mirties,
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| such eebditional Tusiness Pewsil terms s KDY and TDEC NY IR QRIS upon

|In|lu~.~.||w goud faith negotiations.” Attached hereto at Exhibit 2 s o irue and
i'l vorrecteopy al'the September 30, 2006 LOT (without exhibiisy,

ii P30 Despire the provision in the [.0O) regarding the parties” obligation (o
!!m-uu{iﬂu i good faith w enter into g lomg form agreanens, KDI: Bjled and refuged
'l WO participate in any negotiations pul a forma distribution dereeimneit in place.

f

DO NV s intorned and belteves that KD pever nttended o enter jnte g formal
:[dmlrrhutmn gpreement with TDC NV, and Instend, used that contractul Prenisye

;

!| and representation of its intent as g method of inducing VDO NV int COLCTING 11t

'!ifu, LOTand performing consistent therewith, including the expenditure of

Tsignilicant time and eifort to the cinterprise which wus the subject of the EOI

I'r' FIRST CLAIM FOR RELIEF

(Breach of Contract - Distribution Agreement)
|‘ I UDOC NV reallepes each and every atlegation set torth in paragraphs |
|!J1mu1-h E20mctasive, and Incorporates them herein by this reterence as thoteh st

Horth in tull,
’ P UDC NV and its asstenor, UDC LLC, have fully pertormed ufl
Tobligittions. conditions and covenans required of' them pursoant (o the terms of the
gexclusive Distribution ALFCCenL, exeept as siid perfarinance has heen w arved,
exeused or presented by Counterde tendants.
|' o, Within the past four (4) vedars Konami and Doy | Uirough 16, and cach

||m tieny, breached the terns oF the exchusive Dxistribution Agreement in mnneroys

I respects by wmong other things_ €1 failing to consider in good faith changes 1o
| Hiproduct content rensorably requested by UDC NV and its assignor, UDC L
Ii't_] regsonibly withholding spproval of certain provationsl materials and

.'quzh s dincluding o c-commerce website 1o be designed and paid ior by Lo

|I LOPrequesied by UDC N and i assipnor, UDC 1), ¢ 3) making false and

[T]H":-It ading representations that conten chanpes were presented 1o the Consortium,
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|!\ ukt Fakabashi, and Shoeishy, meluding Torishimg Kazulwko, when in laer U
"\‘l. 5 nformed that said content stUggestions were ignored or uni: weralhy rejected

i h} Counderdefendimts (4 Fling to cooperate with and stpport LI NV s roguests
I " - . - . - -

|| reganding specitic procedures and actions 1o be tken against tijed pratties for

I

:|'i|rJ'r'ir|y,wn|cm ol cenain mellectual property tights including but not Thnited o

;| Participating in raids in Ching and the Uinted States (resultiog i tens of millions of

|| countertert cards heing distribured i the market place) (3} packaging rure Yuo-0i-
it
Ob cards with video snes and selling thein drrectly into the Perritory, and
|

li6y tailing to proside UDC NY and fis assignor, UDC TTC, with ail mlormation

I'[ HUeessiary Lo carey out pertformance of the Distribution Aureement,

| VL Dmplicit in the exelusive Pistribution Apreement s o covenant of pood
|| ot andd L des Hing obligating the parties (o act twards cach other in cood faith,

i deal fieirhy with one another, 1o m: ake all material diselosures, and not t do anvthing

I.l which might deprive the other of the expectations and henelits of the exclusive

|[I}:».!| ihuthon: Agreenient ar oblivating cach party 1o do evens thing that the

pexclusive Distribution ARreement presupposes (o aecomplish its purpose. For the

[ reasony stated herein. Counterdelendunts and Does | through 10, and each of themn,

b e breached the covenant ol good tth and iy duealing,

I8, Asadireet and Proximale result of these breaches of the exlisive

Dyisteibution Apreement by Counterdefendants wnd Does 1 through 10, and cach of

Tehenm, TDO NV bas been ds imitged through, among other things. (1) pasiments imade

i 10 Counterdefendants in connection with the Distribution Agreement, {23 the

.I meirrence of fees ussociated with mitigating Counterdetendants™ thilure 1o

1 = =

feooperate amd support UDC NV and s aisignor, UDC T s, ¢lTorts 1o combut

’l third party mtetectuag Property infringement, wd C3) lost sales jnd Profits in g s
|
| Rt debiscerinned, but i excess o$73.001,
|
!l



. Case 2:08-cv-06630-VBF-PJW  Documenit 150

o |4

-

s

ptrademarkattorney.com

L

WWW.
'ed [ —_ ] — o i

Hosted on

-—

Filed 03/10/2009 Page 7 of 43

i|
SECOND CLAIM FOR RELIEE

! {Breach of Tmiplicd Covenunt of Good Faith and Fuir Drealing -
Ihstribation Agreement)

| PO DO NY realleses each and every allegation ser fortdy in paragriphs |
throngh T8 inclasiy e, and invorporates them herein by this relerence s thongh set
f Torth i full,

| 200 The exclusive Distributon Agreement contained an imphed covenant
I of voeod Buith and ir dealing, which includes 5 covenant ihat the mrties will not
Ueprive the cach other of the intended benelits oF the contract,

! A Asaresubt of thedr conduct as alleged above, Counterdefendants

breached the implicd eos enant oF good faith and fair dealing in the exelusiy e

Distribution Apresinent,

21 Asandirect and proximate result obthese breaches of the exelusivo

Distribution Aprecment by Counterde fendants and Doy | through 10, wid cach of

Tthem, FRONY fuas heen damaged through, amony other things. {1 payments made

Lo Coumterdelendants in commeetion with the exclustve Oistribution Agreciment,

{20 the incurrence of fees associuted with mitigating Couwrtterdefendanes” failure 1o

coaperate and sapport UDC N and s asstgnoe, VDO LLC s, efforts 1o conhat

thieed party intelleciual property miringement. and (39 lost saleg and profits inoa sum

MOL yetascertained, but in excess ol §75.000,

JHIRD CEAIM FOR RELIFF

; (Breach of Contract — LOL)
|' S30 VRO NV reallepes cach and every allepaton setiorth in pariduraphs |
fthrouch 22, inclusive, and Ieorparaies them herein by this reference as thougl se

23 I terth in T,

260 S VIO NN has alls pertormed alf oblipations. conditions and cosenants
2 required of i PETSUMTE L0 the terms ot the [ O eaxeept as satd perfonmance has hees
28 | wathved, exettsed or prevented AN
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and each af them, has breached the V.63
s Tading 1o se its best efforts to

s i the products s requested by U NV

materrals and

Le-ratnmerce website to be designed awd Pand for by 17007 Ny

Oy LIC NN (3) tiling 1o ceaperate with and support LD Ny s

S Tor tndringement of cortain intellectiz,
L feonntertuit cavds being distribued into the nuirker pl
P2t wse its hest eorts W tnalize and o

P {6 Il[ltll-n}:' Lo e 1 L

{pricig hased upon current

—

dpresented 11T Ny ey stgpesled vontent ching

| Takahashn or Shucisha for Hieir reviesn

1ashi and Shueisha, when i fct DO NY

7 [ reguests reperding specitic precedures and uetions 1o be Likon

ed Lnth nepotiation regarding the re

agunst nrd partics

 property rights meluding, but not iimited o,
alds in Chira and the Uinited States tresulting inlens of millions of
aee), (3 divecty contacting
wding xafes, product development and ereation, (5 Lling:

crotate a firmal distribution derernieit,

VISIOn ol Ccertain

ceonatie conditions, 7) making ilse and inksleading

;1 ). | rterht 1o request an andit o Bproperly reguest wnd perform
o

susted vontent changes werg presented to the Consortiung.
1= mlormed that KDF never
es to the Consortium, Foazizk)

and approval, and (8) ahusing iis contraciua|

mspection of LD

oY i NV's witernal records for the rproper purpose ob gathering contidentind UDC NV

CD|'

. T B - -
4 B

oy TR
!dw:unwnl

T i i spect ol .
s caniidential Hnancial documents af the December

21| imtonmation tor purposces of it

adeyuine noice.

L‘:’IJ-T; et

= hoving no rehali

aterally terminating the 1.0 without proper or

v by KDE s what]y mproper demand e Espect

onship to e LU or U7X NV« je

2008 i
rlormance thereunder,
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[ SO0 Sabseguent o ar rovehby conteinporaneous with LIDC N s initiation
[
2 "n!‘lhv Nevada Action, KD wronstiells and without leeal or equitable Justification
3 | purported to terminate the 1O imd 1130 NV« therennder, KD actions in (his
4 regard were o matertal breach of the 1 O],

N | 240 Amplicivin the 1O s 4 covenant of vood taith and iy dealing

6 Fobhigating the partics to act towards cach other in pood taith, 1o deal Ltrely with one
Fdanother. to make )l mageriol dizclosures, and not to do anything which migh

pdeprive the other of the exprectations and benetits of the [ ()] aud obligating vach

Y [Pty 1o do everything that the 1.0 Presupposes o accomplish jis purpose. For the
Hreasons stated herein, Counterdetendants and Does | thrawgh 16, and cach ol them,
P have breached the covenant of pood faith and fuir dealing,
SR As adireet and proxinmate resubt of these hrenchos ol the 1O by
[ ¢ nnterdetendants and Doy | through 1t and each o tenn, EDC NV Dy been
Il [ damaged throuph. amoeng other things, (1) payomenes mudo 1o KD i connection
|

wiih the 1O ¢2) the inearrenee of fees ds=OCiated it rteating Defondant s

trademarkattorney.com

Q6 | tutlure to cooperate and sapport UDCNAS effarts to combat third Party ntelfectiral
; L7 property infringement. (3 fost sales andd profits in asun ot ver dscertidnied, but in

. h

[
; I8 poxeess ot $75.000, and (4} unriccessarly incarrence of costs and SR UNIEE

|
BIU assoctated with hosting and overseeing KDEs improper audit in December 200,

O_}U! FOURTH CLAIM FOR RELIFF

o N | (Breach of Implicd Covenant of Good Faith and Fair Dealing - LOI}
%2 ; 290 LM NY reatleces cach and cvery idlegation set forth i paragraphy |
Qs | | throvigh 28, inciusive, and ine orporitles them hercin by this refirence s thoael; =e1

fu:th m tull.

" *_H

| 30 The DO contined an unplicd covenunt uFgood taith and iar deuling,
I

26 i which inchodes u cov et that the parties will not deprive the each ather of the

27 Tmtended benelits of the contract

T
N
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o As aresult of their condue as alleged above, € nterdefendants

| breached the implicd covenant ol pood Tith and Lair dealing v the 1.0

320 Asadirect and proximate result of these broaches of the 1.0 by

Counterdetendants and Does | throwh 10, and cach ot them, U3¢ NV Bas been

cirnecd throuls, wnong other things, (1) payments made 1o K i conpection

Pswith the O (2 the incarrence of fees assoctuted with mitigating Derendant s

Hailure o cooperare and SUpport TDC NV S crforts o combat ithird pariy antelfectoal

property midringement, (39 Tost sales and Profits inasum not vet ascertained, bt in

fexcess o S75000, and (4) tmnecessanly sncumrence of costs and CXNPNECS

associated with huosting and o erseenng K1 's IMpraper ctudis in Pecember 2008,

FHTH CLAIM FOR RELIFE

{(Fxpress Indeminity - Distribution Agreementy
o LDCNY realleges each and e ery alleeation ser forth in Marrisrplig |
through 32 5nclosive, and invorperites them herein by this reference s thotgh st
Forth in full.

S he exelusive Distribution Agreement includes an RSy

indenmifieation clause ot Section 194 which pros ides:
N M agrees woand shall || idemnity and hold harmless
Lipper Deck © . from and painsg anvand atl - damages,

costs, losses, expenses (includinge reasonable attornes 'y
fees and expensest and other Jia nlittes wrising rom. in
connectsn with or related in ANy Wiy to, direct]y or
mdirectly © o any breael of any FEPresentalton or wiyrant
under this Apreement or materiyl non-tulfiliment or non-
performamee ol any agreement. covenan o ebligation
contatned i this Nercement .,

350 EDCNY has made, and does herebs make denvin e

Counterdelendiins that they fndenmify and hold barniless UDC N from Ay rud

all damages, cosis, Josses ind CAPURECS Ursing from thely breach of certain

provisions of the exclusive Distribution Agreenent. materiat non-iulfillnen of the

Tesclusive Distribation Agreement qund bon-perfermiance of coriain ALECCINCIE,

vorersnts and obligations comtained in e Distribution Agrecment,
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by o Counterdefendants and Dovs | thraueh T e cach of thenr. hin o
o breached the exchusive Distribution Agrecment by retising and CONTERILITLE T Te [l

3 2w indeminity and hold 11 NV barmless ay set torth in Section P9-d of e
|

S || A UBDC NV and s asstenor, VDO O, have Fulls performed o

Distribution Agreement,

O Jobligations and conditions required of them pursuant o 1he ritks ool the exchpsive

7 Dstribution Agrecment. exeeptas sard performance has ben wiars el excused or

"

prevented by Counterdetendants.

! . : e .
i 8 Asadireet and proxomate result of Counterde Fendis sind Proes |

-~
=

through 10, and cach of them, breaches ol the express indemnification prosision of

-
o

the exclsive Distribution Agrevment, VDO NV has sustiined camapes ina o not
setascertained. bat in excess ol 75,000,

SIXTH CLAIN FOR RELIEY

]
—_—

|

{Express Fndemnity - [.OT)

r
-—

A UDCNY realleves cach and everyallegation set forh jn pEiragraphs |

L

trademarkattorney.com

-

! . : i , i .
dthrouph 38, inclusive, ad meorpurates them herein by this reference a5 thoueh set

]

fForth in Full

4t The LOL inehundes an express indemnitication clause whicl prowides:

L . H

S KDL e o and shall mdemnity - and kol
ltarimless the mhur}}::r'[}' - trom and aeatnst aive and alf
- damarpes, costs. losses, wxpeises {including reasonable
HHOTNe s Jees and expenses) and other i ites wising

on_Www

I brony, i connection with or refated in AnL way 1o, direct|y
: ar ndirectly, any breach or afleped breadh ot any ol the
o i reprusentitiens, MWUTTURT e S Uy ur'tuklng.ﬂ gl eIenls

] made by it under this | O

-Hosted

4 UBDC N hos made, and docs hereby inake deamind o I that i

-

2n || mrleninity and hold harmiess CDC NV tront any and all darmages, costs, fosses and
26| erpenses arising from KDE's breack of certain TEPTeSCniIlons, warkanties,

||
| o] . f . . - f
27 hunderiakings and dgreements made by i under the 101

.I P 1.
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|

I 420 KD has breached the | O] s refusing and COMUIMINE Lo petuse 1o
mdemnify and hold U1 Ny hirmless as ser forth in the express indemntication

3 | section of the 101,

3 UDCNY has fudly pertormed all obligations gl conditions required of
st purstant to the wenns ol the 1O, veeplis said performance has boen e e,
6 [ escused or prevenned by Kb,

7! Mo s direct and Prosiate resalt al Comnterde fendants i Dioesy |

B " through 16, and cach of them, breaches of the wxpress mdemnieation PIOY ISEON (o]

Y ||:[hu LOLLDCNY has sustaned ditmages i a sun Mol Yot aseertiained, butin excess
I B

ol $75.000,

SEVENTH CLAIM FOR R ELITF

| - : ST
12 (I'rand in the lnducement — BDistribution Agreement)
IR A0 UDONY realleges cach and cvery allegation set forth iy Parituraphs |
| through 44, inclusive. and mewrporittes them herein by this reference us hongh s

fa | Forth in Juli.

trademarkattorney.com

0. Inthe course of negotiating the terms of the exclusive Distritiiion

W.ip

Agreement, KM representatives and uthieers vxpressly represented o LIDC [

hat it UDC LT apreed 10 be the sole distrtbutor of Yu-GioOh! product that KA

Ww

| : . : -
Jwould anong other things, (1) consider in saod tait) changus 1o prodoct content

QN

feasonably requested by LIDC, 11 (1) nat tnresatiably withhold approvat of

<! | COrLin promotional materifs and activities requested by [ ) t3) cooperate
4(7)?2 | with and support VDC L Feuests regarding specitic procedures and ALTIONS by

0

3 b tken against third parties for infringement of certain ratelie ! propwery sights,

H

anch (30 provide EDCLLC with o] Intarmation RCLSSANY o carm out perfonpanee

25 i[nf'thu Distrihistion Agreement,
I
26 || '
|

!
2?|
|

EHi|' '
f

|- -
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N 470 Based inpan on the loresuing express representanons provided Dy

: ﬂ!*;.'\.-IL UIDC NV sgreed to enter into the exclusive Dastribotion Agecement, Each of
3 Mthe foregoing promises in tact hecame eXpress weans ol the exelusive Distribution

1 Agrecmen,

5l 8. Within the pust three years, UIDCNY has discovered that the rue Jiets

6 hwere that KM never intended to fulti]] the forepotng promises, and instead mtended

7 Hosand i Lact did, vonduet itsell 5 mamer w holls inconsisient with these promisesy,

8 yRonawmi’s abusive conduet included aets suchias (1) failing o consider in good it
D jehanges to product cantent reasanably requested by UDC 1LC or i1a assignee HC
FONY L 2) wnreasonably withholding approvid of certain Promovonal materiafs and
factivintes tineluding 4 c-commerce website to be designed and praid for by LIDC

|2 | LLECY requested by LIDC LLC o5 itg wssignee LDC NV (3 Lling o cooperate wirhy
L3 Tand support UBC LLC s and iy assignee UDC NV s requests recarding specitic
- pprocedures ind actions (o he ik against thivd parties for mirineement of certain

L3 fintelteciual property rights (resulting i tens of millions of counterteit cards betng,

trademarkattorney.com

P

| distributed o the mark ot nlace ), (1) Packaging rare Yo-Gi-Oh eopds with video
g' 17 |i vames amd seliing them dreectly into the Territory, and ¢5) Faling to provide 10
B I ¥ | LEC or ts assivnce DO NV with all intormation MeCCSRY (o carry, oyt

E] 4 [ performance ot the exclusive Distribution Agreement,

O | 49 When KM made these Misrepresentations, concealed information, and

goN! i! Eerled tor disclose materiol INEIMLILION s set fortl herein. it knew irs st nts 1o
|

= fbe Ftlse snd misleading or acted iy reckless disrepard of their rrath o fatsita, and

-
n
Q3 fiade the misre resentions and-or concealed imlomation with the mtent fo detraud
F
S and deceive UDC NV and s asstignor. VDO LLC, and with (he ilent o inducy

=3 UDC NV and s agstenor, [0 114 10 enter into the exclusive Distributiog

S0 Agrevment and perform congistent therswith and to devore stentficant tme gid

|

27 [ money o development of a narket tor the product which was the subect of the

Z8 fenclustoe Distribution Avrecinent.
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M UDe LAC Justifiably relied apan e representations made b KNI i
Dentering intwo the exelusive Distribution Agrecment. At no time did KT inform
SO LLC o the true faets, [ lad UDCLEC been made aware of the reetteriag

4 risrepresentitions by KMI and material fety hidden Grom VDO 11 C) it would O
3 [ have chosen 1o enter inte the exetusive Disirbution Agreement,

| M Asadirect and proximate result o' the torgoing wets und CINISSHNS of

F K enami and 1oes ] threugh 11, and each of them, LD N has bewr damaged, ax
8 palleged above, inu sum ot yetaseertained, but in excess of $75.000),

220 UIDO NV s informed and betieves, and hased thereon alleges, that

O | Kemami's conduct was done with 4 vanscious disregard for the rights of U1DC NV

l and its assiguor, UIDC LLC, aid with the litent to vex, injure or anfoy such gy

I;
1] Constitate oppression, (raud or mulice entithng UC Ny 10 pumitive damages in an

-

[MOURt appropriate o punish or set an eximple of koo,

EIGUTH CLAIM FOR R EITEF

(Frawd in the Indwcement -- EO)

A

trademarkattorney.com

ML UDC NY realieees each and cvery allewation set forth iy praragraphs ]

p

; F7 s throuph 32 nelusive, and Ieorporates them herein by this reterence gy thongh set

;IH Torth in tull,

191 S the coupse ol negotiating the terms uf the LOL KDFE representatives

") | wnd olficers expressty represented o DO NV thaat i UBC NV dereed 1o be the sole
o, j :

O ydistributor of Yu-Gi-Opt product that KDF would, aanong other things, (1) use ity

Best cHoms o include reasonablo content and changes in the products us reasonably
Q3 'I requested by U NV (12 n ureasonably withhold approvil of certajn

I
j:_.l || promuottonal materials and activiges reguested by U0 NV (3 cooperate swith and
°5 '| support VDO NS voquests rerasding specilic provedures and actions 1o he taken
e i[;:};mm[ thrd prtics for mitingement of certaln mieleetul Property rights, (4 gse
~ 0T best efforts o tinalize and nesotiate A long-torm formal distribution ugreement,

24 l[ and (3} enter into sod taith nepotiation regarding the resision of certain pricing



WWW.]

ptrademarkattorney.com

-

" Case 2:08-cv-06630-VBF-PJW  Docliment 150 * * Filed 03/10/2009

4 e

7 Lok

- |‘ K
D lin

e i

12N

13 e

i

e

ul

ha |

o

c |
Oj“
-OJII
O
it T
(D-—I
O3

Fan

"

4 L l:.-I I

=

T
o

_

'1-i

I

Page 15 of 43

I jhased upon corrent econopmic cundittony.

350 Based inpart on e firegolng express representations provided by

S RDEUDC NV agreed w enter into the LOL Fuch of the foregoing promises i fact

M express terms ol the [0

200 Withon the past three rears, LIDC NV has discovered that e frue Lircts

@ pvere that KDE never intended to fultii the foregaing promises, ind instesd intended

oy e did, condyet isetin naner wholly incongistent witly Hiese promises.
I2Es abusive conduct included aets such as (1) g w ase it bes clorts 1o
chude reasonable content and changes in the products as reasonably requested hy

BNV ()Y unrcasonably withholding upproval of certain Promotional masterials

wite aciivities including a e-commerce website o be designed and paid 1o by L1

Vi requested by UDC NV, (33 fifing 1o cooperate with and support U100 Ny

durests reparding specitic procedures and actions to be tken upainst third prtics

for infringement of certajn inteleetinl bropuerty rights ineluding nuds in Cliing il

prestzations with the ULS. Customs Lepartnent (resulting in tens ol miltion. (f

wnterieiteards being distributed inio the market place), (4 Fnling to use ity best

Torts o iinalize and negotiiate a long-formn torml distriburion apreement, and

1) Enling 1o citer into good faith nepoliatron regarding the revision of ceruin

pricing hased upon current ceonomic condrtions.

270 I addition o the above, U120 NY isin formed amd belieyves and hased

| thercon alleges that Konami prermitted andor allowed Yom; Hoashi, while an

nptoyee of Viz Medin, Ine, o sell tons ol thousands of variang curds directhy 1o
PCNAs costomers within UDC NV s vontractual wreitory

S8 The above deseribed actions by Kotiami and Does | throughn 1), and

cach ol them, were done with g reckless disregard and witl the Bent o deting and

| decenve U1 Ny

SO NY Justiliably relied upon the representations imade hy K13 in

iermy into the LOLAUno Hime did KD mtorm CDC NV of lhe e Faers, T hied



iv |

8|

-
- S

e [

p—

'

trademarkattorney.com

i
;‘mf
=

1o |

——
o

Ip

e

| alleged above, inusum por vt

-
I
1— I

25 Burther its untov ard and unproper pi

2 I

Case 2:08-cv-06630-VBF-PJW  Docurent 150

lacts idden from 1D NALUDC NY would not |
o As adirect and proximate result of tf

Ko and Does | througl T, and
|

Gl UDCNY is infored and betieyves, and i

RO NV Bean made aware of the material misreprosentations by B1305

ascertained, but i eveess Ol S75 00

uve chosen to eiier

““Filed 03/10/2009  Page 16 of 43

and mualerial

inta the 1oy

e orgoing acts and omissions of

cach ot them, U1 N has ey damaped. o

ased thercon allepes, e

Nonami's conduct was done with i conscious disreuard tor the Fighis o D0 Ny

ard winlh dre intent to ey, ITure o
malice entitling U1DC NV 1o pumitve damages in an anount approprite to punish or

SRCE I examphe of Konant.

ANNoy sich as to constitge vppression, and or

NINTH CLAIM FOR RELIEF

(Slander Per S¢)

02 HDC NV realleges cach and cvery
througi 01, inclusive, and teorporates (f
farth in fulf,

O30 UIDO NV s mtornmed and belies es, and s

Konami. by and Uirough its yaents

Hon-privileged fulse statements abon U NV 1o
limited w existing and potentiad vustomers, compelitors
Such false statements include, among ath
| NA T8 incapalie o perforniing under the 1.0, {2 that UDC NY g
and engapes in suspect, fraududent, and

O3 | DO NV has alegediv hreached the 1.O1L 1 I N

nncdiate jutire and revoeke T'RC

and emplovees, have and contipy

NATs istribution rights. LT} NY

allegation <er fort) in earazeriphs |

it herein by this reference as thougsh e

thercon alleges, th
iorally utter
ACIOWS purtios, mchding but ot
wid business ussociies.

or things, the tollosing: (Fythat 10C

a4 dishonest entity
drshonest business actvties, and {3} tha

b itormed and befieyes md
gt || based thereon wileses that Konan is Cngaging in these slanderogs ICTIVILeS T

s o unilaterallv erminate the 1,031 ip; the

15 Harther
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i|
iinformed and helicves and hased thereon alleges thal Ymi Hoashi has recontly

2 pimdoemed third partres and customers of Kooami '« ntengon Lo tenminte the 1.0)3
|

S prior toits expiration dute and to imniediately revoke LID¢C NS distrthition richts.
ol b The Torepoing slanderous stitements that have been made Conliued

S Mo be made subseguent 1o the initiation of the Nevadic Action and continue 1 be

b ymade. were and are directed 1ow ards LD NS business, aind i) particular o LTy

7 '[T\.!"u"s; albeged inahiling to distribyte Yu-Ci-Oh! and allegedty tmproper actions iy

8 |..L‘{I]1I'IUL‘1JIUI"I wilh the L(3],

63 Kunami's fulse statements were designed and orally uttered to direetly

frmparet UDC NV s zomg business concern and abiliy w protit fron s distribution

e
e’

ol Y o-Gi- Oy product pursuant to the 1.O[

[

60 Asaresult of Konami's and Does 1 throush Ty corduct, UDEC Ny

, |

[ rirs e CONLNLCS 10 s0slain damages i an wnow to e proven al trigl.

ELEVENTH CLAIM FOR RELIEF

-— L

{Neglivent Mis Fepresentation)

A

trademarkattorney.com

67 VDO NY reatleges each and vvery allegation sot forth in paragraphs |

En]
-

n_ WWw.1P

i thraugh 66, inclusive. and mcorporates them herein by this reterence as though set

lorth m rall.

o'

| 08 Konami, as a party 1o hoth the LOY and Distribution Agreement, owed

|
O ya duy to provide truth it Tepresentations to UDC NV and iy assegnor, U100
|

QI 6Y. Konami breached said dury by providing nimerous False und untrue
"(7)'52 I Fepresentations w UDC NV Gnd i ussipnor, UDC LEC, Such misrepresentations
O3 Finclude but dre not limited o (1) Aereetng o use its best ctions 1o Gnalize and
L,

7L
i

25 regarding the revision of corain priving based UPHB CUurrent ceonomic conditions.

negatiate o long-form aprecment, [T} agreeing 1o enter inw goad st negotiaton

I . v " v . ' .
Ih !IHJ AETCCHNL 1O ke 3Ction avainst virions vounterter manetictures, and
27 | {41 agrecing W redrain from vontecting ancd-or selling produt divect!y 1o UDC NV

28 foustomers.
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i | A Dt oriation aryed bedie £ Komani inade soid Fepresentiiiions withon

fl

[

'| Uy ressenale prownd Jor belicving them w be true.

el

r J1 The vepresentutions were arde with the intenn to induee LAIC NV 10
|i
reantnne o pertorm under the 1 O] and distribution agreenent amd Lo devore

I - - - - -
,| substantil tme g money to development ot a neket for the products which are

1

&y the suhjects o] those QEreCIents.,
I ll F20 U NV and s assignor, UIRC ], justitiabiy refjed tpes the

S nusrepresentations of Konan; by comtinuing 1o pertorm under die 1O and

y.com

9l Dictribution Agreement and {o devote substantja] tme and money 1o developnient of
ket for the products which are the subjects ol those agreements,

73 Konami's conduet was tie PrOXImMate cause of FDC Ny damuges, in

ot o be proven i il

PWELFTH CLAIM FOR RIELIEF

P

(Civit Conspiracy)

—-—

S TDC N reallepes cach and every allecation set torth in parapruphs |

N

trademarkattorne

through 73, inchusive, and incorporates them herein by this reference oy thoueh set

iy

Nn_WWW.I

s |

Il Ferth in Jull,

| /50 Within the past tour yeavs and contiuuing unti the [Present,
I

PO Counterdefendants and {oes | through 14, and each ol them, Knowingdty, wlifully,

@) | conspired und apreed among themselves o subotage the abiling of U1C NV {0

o4 |: performm onder the Distribition Agreement and the IO in an e o defraud U0C
= |'|' N i economice advantage for thenselves, Counterdefendants and Does |

] III through 10, and cach uf them, did the scts and thines herein albeged purstant o, mid

Hoste

2 I| i turtheranee ol the CONSPIRaCy
23 | SO0 Pleintild UDC N realtinms s alegitions i the Nevadss Aclion, on
il
i |:II foriziion wnd belict thar Counterdelendants und Dovs | through 10, und cach of
27 |!i! them, hase engaped in meetings, as recenthy as the frs week of Becember 200,

I with konemi's Amertean and Furopean entities 1 Gnadize their seheme o lenninare

!
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t i[thu FOBand improperls revoke UiDe NS distribution rights, UDC NY s

| Moremver, as allegred above, KD
! .

2y properly terminated the 1.OI due 1oy il
5 ] 77

(}l

T The atore

—
o

T and vach of them, was nulicious

[J

I,I{'IJ{' NV ol properis g |
|

-— P

s

i ..
purstinee dantiges,

trademarkattorney.com

=

new publichy and conspicuonsy gsse

As o proxinate resull of the wrongfil

cgab rights and otherwise capsed
| inpury, and was despicable conduet that subjected UDC NV w g cruef

I hardsiip b conseions disrepard to UDEC Ny

2 telormied and helicves and based thereon alleges tha prioy to KMy Hnproper aned

!
A |! Hicoal tenmination of the 1O prior wits expiration date Yy Hoashi conmnented
4 II (o third partics and customers that Konami intended to terminate (he O prior o ity
3 |: expreation dite anel (o iminediately revoke UDC NV ' distribution righs.

s o hos
ceedly nmproper setivities by 1UDC N,

acts herein wlleged. UDC NV hos

| suttercd damages, o) decording to prool at triul.
mertioned conduyct of Counterdetendants and Does P throwgh

andd fraudulent with the intention ofdepriving

and cominues o canse
anel unjust

sriphis, so ay o Justily an award of

PRAYER FOR RELIFF

ip

Ww

o

Counterdetendonts as fullows:

nw

%

| aweording te proct ot (rial:
i!

2 Forany and ll pre and

e

Tl

1
Lillowed by Lo

+ ii;il[nl'ltu}':{'

» Host

i

[
.

=! 4
il

]
-l

| Pursaant to applicable T

[
I

POsL jilgment interest in the

3, Fhat Coenterclaiman ree

weesccosts and disbursements relating o this action and

W ORE- Counterclsimarn prayvs for judgment agains

3 That Counterde fendians pay actual damages 1o Counterclaimant

NIAX T amount

oveT from Counterde fendanty reasonahle

this dispute

| pursuant o statutory ks coud otherwise:

hat Counterde fendants Pay punitive damiges to Counterclaimarn
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s " o ward - |
| AN Hiatans moncten sosed inelode presand post-fudgimem interest at e |
o hahest rare allowed by apphicable L and |
! !
j ) ' . ' " g ¥ - . 1 N . " |
. f*, Foe such other and further reljef agamst Counterdelendanis as the Cour |

i .
Hpmay decnt justand proper,
|

I
5 : Dated: March 9, 2t RUTTAN & [TCREFR, (1)
E . RICHARD K 1OWELL
5 i[ !Jl-'kll_; WAL QUIST i
g ! ROGUR F.PRIEDN AN .’
) 7] BRADLEY A CHAPIN |
q>)~ # 1 R |
c By T |
- | ke i, ".-‘I»"yhlq.{p:iﬁl
O 1o | Attorneys tor The Cpper Deck |
% | Company, a Nevgda VO POration |
M
X |
e |2 i |
®© | |
E I3 ;[ |
Dy |
o |
s, |
o |
—-— |
Ol6! ||
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7T ated: March v 2009

]

e

wea

.Jl

iptrademarkattorney.com

WWW.]

-l

—
—

e N

Hosted on

I
R

| I JURY DEMAND

Pursuant o Rule 38thy of the Federud Rules oF Civil Procedure,

3 I Counterelaimant e Upper Beck Company, a Neyada corporation. herelw dennds
Hlactrial by Jovy ol issues sotrigble on i Counterelanm apains Counterdetendanty
3 || Nonmm Digital Fuatertainment, Ine, and Konami Corporitlion fealtectively

{» |i Ko™y wnd v Konami s Answer and ATt o LYehenses b this ater

LHAN & TUCKER 1L
TCHARD K HOWE] L

DK, W AHLOUIST

18
3

B

OCGER T FRIEDMAN
RADELEY AL CHAPIN,

.
Duke FoWallguis

Allorneys for The Upper Deck
Cumpany, a Nevada COTPOrilion
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h.,ﬁﬂ-_].

I.,rlunr s tj“

The Uppeecr Dreck

\i.ulcunr, Inc.
\-EJ\PLI’II: Sthie of I":].l.rumJ.n wuh it I..11.: ..Jpa]

b, Cwrlbad, Califinnie TUH0d-ae3y,

Idfag Cartd Cupreey and [ty

Tpply qoods {repaiaiely, Cards” and Supplies,

L5 aMHaeed carrpany, KONA LI CORFORATION ("W ongmd“),
"Ipper Crek desitcn io be appeted w3 2o

MK TTIEREFDARE, in consideralinn af e promisg s

frrgundor, NMP oy Vpper Deck gy oy fullaw;

1. 'Jcrr‘.l'.ury
e Tantery Means
‘orztim epd she cownizics of g
Frogecls culnde e Tariery or

Termory,

S ppelnumen
ol herchy yron oo Upper Mheck, ang Uopcr Deek

distroute, sell, atrmise ang [OmMe he Pradocu ig e

Terrinory.
r2 LID o ecs 10 mender e service ef che Producis Woog epn ‘O KM or Kgoamy,
strviee skadl inclode. o n Be limjicd 19, pridllizg, seCing sppoarance i of
-2aspelaiog of colenng.
1R Urler

31 Fachocdar for tba Frodusts fom Upper Dack <o KMT shall bm g wr

ideotibed a8 80 ardar wndwr Lhis Agreexanc und whal) fiure
wred Ln Eehite 4 heretn,

[INEE

collectively “Producg
-he Fupsplies shall be destgnaned 1g £ Euhithir @ aruched herern) lo the Tersfr

Morth Amesries [Unitad Stales and Canada}, Goam, Meaien,

knewingly setf Frodec 1g any purty for resale cutside

Y10 Uppes Crect

Spain. Fortugo

numl wnd Sourh Aipcrice Ypper Deci zhall pey 3el any

the

Acro by aecros, the cachuplve rght

Juch

Tare cxnlr ugd

tikag sad
“lar set furth trg jfe.gg an

Ualans utherwing mufaly spreed (a2 wntag ha

MEER

EAClurive diauibulor of the Frodus s o 1he Termipry.
Ml Aoy o whs licenae he gL 13 dintrihuee Jhe Procuen o the Tersitng-
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1

The deveripiiung of
- -
¥ actinith bojow Sy

3o Delavwsre limjled Tizhility corporaan aryrnice] aud raisting onder e



. Case 2:08-cv-06630-VBF-PJW  Document’150  Filed 03/10/2009

Hosted on WWW.ipt&demarkattorney.com @

1.3

R

36

7

(mEe

U pwilien, Llie wrice of 1he P, wducty abull be un mt frrch in Exhibee Battached

heseta, Tha trtal mder QUEDTY af bhistar packy ig nach Terra Yaar sheld mut ngcand

pevcenk C2ENG] LEE balg) uedds iusibity of bucster [ IATY
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tommcue erenl of proceedwnps of any nange gaLast it umsder bualcupicy, iosolvency or

debiars  edief lnws [which procceling :a ot vicated o7 set atide within iny (360 duyn

Afer coynmeome m).

fin) ielie giler Fanica volunstarly files o bamberupicy pekiiem, ar stherwive sceky rclinf
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1 1} Vipper Deck covgapes in any

T reinalated within |_I_-_.u-f¥ {n

SBmuCL IChvity @ trctica which in FMIS reszonoble

suclgmenn iy dearimenral 1o g Bood nueee, pocd will o reputation of KMI, ke Produact

ar the Inielfectual Pacperty Righie, K24 )t noiify Upper Deck in wnting, IFiuch

sorduck acUvity of pracifee [y tureble, Uppcr Deck hoa thirty {300 dayy from the rezeip

ol the police from K 1o cure such conduct, aEgvily or pracuce. I KT

lemonairuies ihat sueh condug, activily OF prgctics i jncwable, arif such conduer,

ATV SF Qiaglice Ty nal Lured, (g KM cevymuble dlacrglicr, [o vuch Lhirmy-dayy

vened, MM say, ar iy 1ple distrcuon, 16T minats thiy AETECrEenl withou Bvitrg wiy

“wiiher wnnen natice o Lpper Deck Cpan reaspnmble requesd lror Upper Deck, and

1f nal cerminaled pussuen g iy deenion, KM xprees to werk logether i pood [ejth

with Unper Geck fo reaglve any culslanding Tsives and establish 1n acLiom plan re awesig

Tugnrr actlong thay MIghtirnpolr the powd neme, goad ]l or e puiaig of K], the

Froducts or che Friellecogat Fropemy Ruphag,

Frdwihylanging sov i rmlanicn g expiration of tyx Agrtemens, oo 18, 19,20 24 and 37

nd soy ather pIGviriong thot sheogld Wumlby surave rsch rrminstion ar EXprplion, (hadl g

Agtesminl, Upper Deck shnli have ApEry (P
oyyip tcll-pff i remdingg g inwemiory 3f Producw, ugless yr ARTeemens 1y terminared by N hAl
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ter the rurisdicton
ol el cpnaT and shall b ddeemed deferge froge ihis Apreement, and ol the el ging icrog o f
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LETTER DF INVENT

THIR LETTER QF INTENT LY Is cntered fnio ns of §o
hatween Kapamd §digltsf Entorintnigent, [ne. {"KDE"
Cinnpaay, a Movada corporation (“Upper Beek 1 Thin LOT
wndargtyading of the principal businew terms and couditiun
“HE s oty Tung Turm Jafinitive dounmentation
tagiushvd arramyemient with Upper Deck,
wregaracive and sxaculion of m fMrgal
CHpuioTa, o risining tha 12ouns et farth 1o
'ezal terms o1 KNI ang Lipper Deck may ag
Ualess and untll the Agreemeny Jx slgnad,
beiween KO Band Upper Dech,

Rlembor I0 2806 by ang
wed The Upper Deck
will conltrm the pudes
? pursuBnl ta whish hey
Vurther evidencing KNty
otk partles endarstand and RErod thar rhe
diauwibalive agreemont {(“Agrcoment™) iy
thix LOIL and such sdditinnal busleezy snd
Tea upon follawing pood @it negeitutions.

bla LOL shall serve 15 3 Blnding avrecmens

\PPOUNTYIENT

o Fulimel 1o the lorms wnd coaditlgns ef tha LOW,
Deck er its caclusive distribyior g e Prodycts |

MBY nut sublicenie thete (fghiy 1o uhy cther party
eppicvel thesagl,

KDE lorchy Ippointy Lpper

n the Terktgry, Uppar Dack
without KDE*s origr writien

EXCLUSIVITY EXCEPTION

I'he cxafvabvity shall have rhe cxceptlon of KOE having the
E-Cowmarce webrite 1o disiriburs Products dircatly 19 cad.
f love aay rhied parly distribute the Predocly bundicd with ather KOE-
produced “Vu-Gi-Ghl* produsts or L} soil or use 1ha Products for o1 ua giva.
LY¥O¥Y Or peeutiving,  The peice of the Prodocts distriduted in X0OB'y E.
Joamoroe wabsits shall bp equod 0 the price af e Preducts distrbutey In
Upper Deok's B-Commerca websips, Frlor to selling ar using the Producrs oa
Kive-awnys or pramiumy, KO shall LIy Upper Deck aed CARIGE in paod faill
discussigas  wiib Upper Deck regerding such giva-swoys nudfyr Bremicmg
dnctuding, Sut not limiled to, with remprct 10 e contont thorcof),

SRODNETS

CYu-Ci- 081" Frading Cord Gams,

wbllivy 1o £i) ugp i
users, () dlsteibure

KOB shall use it best efforts (p faclade <uch raasanghle L-anrcul'.a":;huugu I3
reqeesied by Upper Ceck in oang lo the JFroducrs Motwithetondlog  se
forepping, Uppee Unck schrowtedgrs ool urderaiunds thyt Lhe droducly am
oasod on the Yu-Gf.Oh] Praparty wrilleg and prewiucod 0¥ Warukl Takalgsh!
wnd SHUEISHA {enlleaivaly, “Oerpinal Licensors™} apg tharefurn, g
fraducls ara syhrest (o fe pproval ar the Opigingi Licensars, such spEravzl
vhich will ba mzde in H Clrr'giuul Licenrprs' igie dlecretlon,
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LSA, Connda, Curam, Mexico, Utennia, and tho caumitrizy af Cenrry) and South Anmeg

crleciively, LIS Hppar Deck slial] not setl auy Frodvoty ograide the Ferrilory

ot bauwingly soll Products 1o ARy party lof resala guiside 1he Territery.
KRN

Four (43 ynaas, comnencing ad fonwary 1, 2007 pod erbing vo Decemlior 31,
i g

Hotwithsiaading the fervgying 1he Tomm und the flewncisl obligatigna shali bo
aulmmetivally <hortencd if the lvense WBiesment of "w-QLORE satered inin

butween KDE (or ite offited companlos} und th licensor LT ST e Y L
lerminaled) Mor whatever rEf3om,

RENEWAL TERM
Suhlect to mutund oereenend,

PRICE
Ko Prica of iho Products shad) be ag sop farrh o Oxhlhie A,

The prrite of Uibster shall become eHeetive with Purchase Order Noumber of
HIsE20,

ke prices fior al) other procivet contgrumeony wiil pe cifactve

as of Inpuary 1,
2C07 (Order dute),

Prices for  Zroduces of differonn
speeificatiogg ar
Hprod,

1pecificationy  or

cenfigurations lhay |ha
eonfligueationn ua sel oup [n Fxhiliit 4

shof! [m mulenbly sgreqd

DELIVERY TERMS

Ex-Factory {for those Products Damefaclured in Koma: FOp Bumm,

lor lhese

Froducly monufacturcd |y oty cowter dan US wnd Karea, e delivery ierzg
Jeall b FOIER)
EAYMENTIERMS

Quuterly paymeats of ‘he Perfonnance Minimumg fJurrMprr'WuIy-’Da::] et be
‘eade wihia fve [5) Veiking duys fhym e At (1™ dny of each qlnirer:
wovided ™hat if Upper Deck hay nd KDE USS50millioq iy auy Conter Year
(1/3399,869 520 if ‘g e first Cootrygr Yeer) for the Preducts ardered jy uch
fonreet Year, it wifl npt be abitgated ta pay 8y additional Performzncs
“limmun(s) g such Confract Vear amd wil] only Br ablicared 1 pay KNE the
eyl athenvise gwed Fursuant e gk

ubsequent purchuse vrder cpon he
FAYILOl Weteng set fonth befow. Ench Per'ormnnce Minlmum Foyement aide wail
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sTy oGS wived e G pwrchest Spdery, 7 0
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Hyyineit wller rton prem af guanerly Peronn
9% R2fere vock purehase ordar

Any end ull such ameuuts pad in excess ol 1he Peeformanuce Aiizinwm vl

Lo upplicd avalist wed ised 1o wiafy subsequint Performunce Slinimom

FTyTents on a doftus.by-dallar bosia withis the applicable Crmirast Yooy,

As nroselt ihe subsequent Ferforarmee Murdmum shaff be (he
(Ieducuing dhe nmount puid by Upper Deck beteunder,

ancE Misimume:

nloun! sfter

3% 60 oy o he detivery of the Produgya,
Hihe next puyment of quarierly Performance Minimwns within the
upplivable Contmer Yeur in e prior fo the dye dute of e PLyIeyL
hereioder, the wmount 1o be poid horeundey will e epplicd againg mych

Performunca Minlmum regardiess of the dyg dide ugoo the peymezni of such
Perforreonce Mindmgn,

Cabelit B shows the vrariple of how

the payment shall be eppliod againat the
Verferuice MASimun,

{rper Derk frile 1o pay 1o X132 "y tnount duc hereander, Upper Deck shagl
oy arterest (o KIDE at o mtg thai is the Jensey (i) 1% ubave the 1,9 e mia

rom 4 he dole Jos oo iy uopafd aroount w £1iY tho moinm ol permiitfad by
Y,

PERFORMANTE MINTMY
S Cilow/Conrmct Year
Nohvd thslanding 1he foregoing, the Perfopmun

o Minknams for the Ery Comtrnet
Yoar { Jaouney 1, 2007 — Secember 3], 2

07} shall be US$+9,669,570.

The period sigrting gn Jenneey

tand ending on tiecembar 31 af
he Yorm shal] be herainaftsy ea

vach yeny during
ited “Conuant Yepe,™
e Perforrmonce Migimums shedl unfy pply ‘o che Produces orcerad fund
aetpiod by KDEY during the Caotmer Yegr, If ihe welual sate of Upper [eck
Jorlig Contract Year doos po achicve 1Yo Pzrformance Minituny Far uny
Contraet Year, [or

rossond otbiar than any 1o gr allure ro ncr of KDE. KDY shal)
bave the right oo wrilicn netbcs theraof te (prminaia thiy Loy,

MARKETING COMMITIENT

Whichever ix the higher one of 2% Annpsl Reven
For tie svoidrace o douhi, Unper Mech FIRY Credit a0y cos snd ay Pem s e for
uUME e or wther orgraived play vorivitles againge the Ma;
& IR 3% muen cost and mxpense ye Patd by Lpper Deck.
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. fiy o tenth [ 1dth) day lelowlog 1he ood of caeh in
Y day taltewing rhe 2nd gF angh weak dislng tha Term, Uopor 1tech <hal
whmit KDE g Matneent shawing (1) Hie sates mnd referns of 1ha Prodicis
fhicliniing quontity ang sales iy US Helters), wud (/1) costamar Jxtw {narae sy
vouoley]), sbyring 1ha manediniely Musating inonth podéor wosk add <amulative
for the Conbiaet Year 1o darg by aneh couoity In tha Territery, The format af

such roporte witl he decignatcd by KDE, Yppor Lieck alco ARTCES 1o partigipate
inface-ta - fawo nionthiy mgeting ot XOR (O Ffige.

anil, ard alsa en the fing

By the tench [100h) day fullowing 1be end of eqch
Voper Deek shall submit KDE no inventary
avuilabla vt ppor Deck,

mauth during 1he Teim,
nf all Mesducs Chrmenily

Ty 1he tenth (10} day {ellowing the end of coch o
Upper Creck dui] tebmil 1o KDE 5 atatoment showing sxpend turey rotuting tg
thy Murkoting Coentoitneont, dusing Ihe 'r:lmncdiululj' Froceding monih end

rumuletive for e Coalrpet Your ny dule by ooch CUUNty in lhg Terrtory, The
faraint of suak ropares witl ke designaicd by KDE.

th during ihy Tarm,

in sdilibon tg the aboye stuemend, Upper Deck shai) provide KDE mith un
tnmial Marketlug Commitmeny repeTt showing (1) tha Oy lics performed Ly
Upper Deck, 150} the cxpendfure for zoch Letiviy and (171} rijn <gt) tipetditucey
mada by Upper Deck for the Prodypen by Ihe twunwath (10" doy foilowing the
b i ench Contrmgt Yenr If Lhe 1gta) axpenditarea do ngp meul or cxcocd the
Markefing Commitmeat, then Upper Deeh shalf Py |bo skarifagg wilhin D dayw
fiom the provisian of thy ananal Marketing Commitmant repore

AQUECE
Upsur [Jeck zgrees fo L2ep and preserve, for at legar three {1} yeare ortar s
Lerobnation or axpitutlon af this LGl accurats TeCorda arl aq) frapszcilone
refating to this IO KpR and tr apanis, rmplayons, lcensars and
-eprrsentativex chell liave the right, vpon fourtaen f14) daps prior wrlitan
‘ofice du:_ﬂlg norm el buéinees hgurs 1p Upper Deok, 1 =xamineg, l8spact nad
nake copiax of all soch recqrds, incleding withayt Nemitattan g1 recosds,

Livwniags, book of ACTUUTE, computar pndg ditibess Inf’nrannn_ derctimanig ard

cefrogpondanon 1hat ralare I e Toasaoifens relating o this Loy,

APPRIIVAL

A wdvert)slng ung promoutlongl materlals (~Pramorions Mefarialy™} ap4
promodaonal acivity 3rg srbleat 1o KDEYy Frior wrlfen apgrevel. Unpor [teek
ckngwledges ang underatands Let Ly Premaoilanal Meierialy yacd withom
the appeoval of KDE may jeaulf in Ui terntination of 14 tHeense spraemens
Selwenn KIIE ang rgiosl Lictngurs andd theraiare Unpar Deck shol Nae Jze
40y Promotionsl Morerialy gy ecrduEl an¥ promotipnn) BCLi¥ilns autess ¢
oblalny KHOE's nrjar Approvel W promoiion o cnadusled withgut KDE"s PAroval
RLE shail linova thia riGLE 5 {1 fenmigate ity LOT ar, (i) cleim for M AMALists oy mapg
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f 7 ressonalle pannlly bt iy ommeuwate wily ihe wenpo of The &rongh, :ubj'&t'_rr-:';;_..j '
ay & tobly desenibed fa Sehibit © eeol,

TRADEMARKS

S dmg ua Upper 11eckts tight hereunder r=rarny cxalusive, £1E wil) Include
the yademaria and legnd Jines gf Upper Leck on ali Product Pockaging,
mdvartising, marketing and selictstion wealuciels crenfed by or og behglT ol KDE
in tha Toyritory, The partics shatl seporutely digpepag prd agroc ta the Tpuojrig
tragemacks ond fogal lines of Upper Deck,

Hopar ok shall fagiupde 1e rames ehd o
depignizied by KDE) in all snafesipls {Including
soliebtstions, comirarcial [Ty, peblivations,
1t the and-ustra can tncognite  that
wramp Sacfurod by IS,

ges of KUB [ag LY TTETE Y
» et el tlmitcd 1o, postera,
FrEas rrlokses, ovand bauthe) so
e Producta arn developad and

NFMONSTRATION/TOURNAMENT

Uppar Deck <hall bo respunsibie for pro¥fding demanstrotion of the Product 1o
it customers, eud escry andfor potcetind end oiery and helding taurnaments oy
tho cod-usere of the Produce, Withlp Mve {5) doyk fram thae begianing of each
Cootruct Ywear, Uppar Dock shall provids KDB with ha démonsiroting und
Aurinment sahedula Far weh Conwract Year s writlng. KDR MEY prdavida
touipamaonts or famanilridgns jg the Territary a1 ity gwn dlacrerlon, in
seniultarioo with Upper Deck. In 2uch ogues, Upper Cech shall Frusonally
cnaperile with K10 ta praoviydas seah leurmamony or damunsiration.

CUS TOMIR SERVICE

Upper treck shall ba sololy responsible for providing and madnlainfag hlgh.
qeollty custemar ssivien o |ty Susipmers and end-psary with 'eipot to g!f
Produels. Upper Cock skal) provide HDE wily AEHYEDY repury relaling 1o
ousiemar servlod issuca detailing, o the exient ogplizatid, tha vpa ol [ysue
ad the pioblom rosciution thepeof at the ead of each manth during the Torm.

LOCALIZATIONS
LDE will b respoosible for freaatelicg all Products and el
Ixpinota lnte tho wthar loguages. XDE sball aybmi)
Lpper Dot approximaichy thlzty (30} dave prior o
Prodacls coataieing sech trun;lotigns omd Upper Deck shull porforg urive
thesk therogf and maxp ify recommandationa for chluge: therelg, g whni]

provide with real and Brtwork Jutg to Upper Dool apd Upper Dock ahai) creniy
'ha production dote fle.

ed moteriala from
1ugh {ram3lationy 1o
masuleciuring ey
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" applicable e s '."]i_n{;'t_i}:'ﬁ'._ﬂi_._;;r Deck shon 't':u"ria':pu']&sib'li:'.'fEr'h::"-.«é";u'cf: thingd”
Pady combiaelor camply with the terms nf this LA In ke gyeny Upper Duck ic
uwnee of the heeaol of thiy LU by the i d puIly ciuntactor, Uppor ek haol]
vacdiaiely nelify such o XDR & writlng, Uppu X0y wrilten notlee of Aoy Jel
v Tallure co arl by 1y sech shipd FOFTY CimTecine of Uppar Desk thag 14 0 brogeh,
s hia TOW, and iF Upper Dogh BRIALT B such bycach withip thicty (300 iays
rem s reseipl of speh notien, KDE shal} by cutilled ta forwinnig this £

CREMINATION
Elthbr jorty muy (ecmingte this LOf lmncdigroly Upon giving weineg Hotice 1o
tha othor anrty voue e accuriange af any of tha follawing evanm:
. The wiler party brepche. nny roaterial shligations undar this L0} and
Muila to cure sroh brcach within thirry (10} days allter fTeaipl of writlpn
; B he breach and hg moaner of

COUTSS Or i

2 rougiver for e HPODOElY ia
appuinted or iy i subject ig the LOrmencement of Praceedings of uny
luktura wgainst it ungdpy harkrupicy, inmlvrnuy or doblor's rcticd luwa

{which pracecding 'y ot vacated gr vel asida within thirty 10y days r
alter COMmMEACemeot),

L. The ailior purry voluolarily fileg a bankruptcy petitlon, oy otherwicg
seeka relief under benkroprey, lngalvency ar dehitor's coltel taws fuwhich
HHng Is not %ithdiuwn within ihimy (10 days after Mflag).

i If the alhor perty fpils 1o promply secgra or regew uny
regintrabice, pormlr, ouitrarizetion,
conduct of Ite husingss ACEEIIANY 1O parfurm fry obligattons unday 15
LOF ar il apy such licansa, registrution, parmir, tutharizating o

ippraval is revoked o Tospended wnd uot rofastated wlthin Wiy (193
days.

license,
ticorapen or prrovel for g

COMPETITIVE PRODDCTS

fo the svent rhaj doudng the Term Upper Deck invgnds 10
manfactuse {hava manulactured) anddor dlsted g thwva disicfbuteg) & ey rading cnd
SBMW [speuificaily en:luding sports) thar i womputillva with ke Produg s e Territory,
Lpper Deok shall Totily md diseoiy woh XDF prier therera, Thia TRTEEmeal
specieafly exclude RF Suoh preduct gy Upper Drerk or way of W affiligtay hax

alrendy developed (had dovaloped), Manirihctured [had oy Mcured) ndfne istribted
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